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)} HEARD at Toronfo: November 24, 2008
JANET WILSON J.:
The Issue

[1] The Commissioner of the Ontaric Provincial Police moves to stay| a disciplinary
proceeding conducted under the Pelice Services 4¢t R §.0.1990, ¢ P 15 before the Adjudicator,
Leonard Montgomery. He also seeks an order prohibiting the Adjudicator from continuing the
disciplinary proceeding pending an application for judicial review before the Divisional Court
scheduled for January 8, 2009 The applicant alleges bias by the Adjudicator anli asserts that he

has lost jurisdiction. The respondents move to quash the request for a stay.
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The Facis

[7]  The proceedings to date bave been protracted. The abuse of process moiion and other
proceedings have taken a sotal of fifteen hearing days. The hearing on the merifs has not yes
begun.

[8]  The respondents have completed their evidence in the abuse of process motion. The

Proseéntor is presenting evidence

[9]  An Issue arose during Commissioner Fantine’s evidence-in-chief on Quotober 17, 2008,

founding the primary grounds for the Prosecutor’s cancern about bias

{107 The Adjudicator ruled prior to the lunch break that the Comrmissioner copld not vefresh
his memory with respect to the contents of Exhibit 45, The Adjudicator agreed with submissions
made by the respondents’ counsel that the Commissioner had given clear answers with respect to
his decision to extend the six-month limitation period for disciplinary hearings pripr to reviewing
submissions from the respondents. After the funch break the Adjudicator allowed the final page
of Exhibit 45 signed by Commissioner Fantino 10 be presented to him, Questions were asked
and angwers given  Concerns werc raised primarily in the absence of the Commissioner by
respondents’ counsel based upon the answers given as to whether or not there fmay have heen

some communication with the Commissioner over the lunch bresk.

[11] 'This concern is reviewed in the absence of the Commissioper at page|100-101 of the
transcript:

MR. GOVER: Well, T can assure you that there has been no communication with
the witness over the Junch hour.

THE ADJUDICATOR: [l decide. Now, I'm not saying anything firther but
I'm upset and I'm not puiting anything further on the record, gettingf close to
professiopal conduct Now, I'm going to have the Commissioner retury and you
wove of to another subject. You understand?

[12] Itisthese comments that ground the Prosecutor’s primary concetn. about foias
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{13]

the Prosgcutor in any way acted inappropriately.

[14]
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Counsel for the respondents confirm in submissions that there is no suggestion made that

The Adjudicator states at page 101-102 of the transcript;

THE ADJUDICATOR: And Mr. Falconer, T agree with you 100 per cent. I'm

[15]

not pointing my finger at Mr. Rees or Mr. Gover. All counsel have been up front
with me since ] started, and I don’t put any reflection on your infegrity
whatsoever, but | just put on the record that with that gratuitous comment madc in
the manner in which it was, it's upsetting and it's something I'll have to dedl with
when I come to do my thing. Thank you, gentlemen  So the Commissioner will
teturn,

Counsel hacl a conference call with thc Adjudicator on October 31, 2008 t¢ schedule the

balance of the abuse of process motion, No mention was made by the Pmsecu!o: during the

telephone call of any 19sue with respect to a potential recusal motion.

[16]

November 5, 2008 or at the latest, on November 10, 2008, when the final prosec

was

Novembsr 10, 2008,

[17]

requesting that the Adjudicator recuse himself due to bias. He filed a lengtby f
November 5, 2008, when it was anticipated that the evidence of Commissioner |

continue, the Prosecutor made submissions with respect to the recusal motion

(18]

been made of the proposed recusal motion during the telephone conference ¢all ¢
2008, Mr Gover responded at page 14 and 15 of the transcript:

It was agreed that the evidence of Commissioner Fanting would be Sompleted on

ution witnass

be called Argument on the abuse of process motion was schedulad to bejcompleted on

On November 3, 2008, the prosecution brought a motion returnable November 3, 2008

betum and on

Hantine would

When guestionzd by respondents’ counsel and the Adjudicator as o why no mention had

Questions have been raised about the timing of this motion, Mr. Adjudicator, and
I’ll address them in a moment, [ want to assure you that this motion is notflightly
braught, and 1'll be taking vou to the authorities in that respect. But mitally in
relation to timing 1 would ask you to raake note of this that, of course, as with
many situations, the issue of whether to raise this motion was an evolving

1t October 31,
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[19]

involvement of the Attomey General, the Adjudicator states at page 18 and 19 of th

[20]

interest. Several counsel from the Attorney General’s department had repres

witnesses duting their testimony in the abuse of process motion.

[21]

merits but he would await submissions during argument of the recusal motion:

gl Bly CUURL 4168 J4¢ bbad
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sitiation and, clearly, consideration was given to it prior to our conference call of
last Friday, Qctober 31

Now, the question might be asked what changed, and something prgfound
changed and thet is that we were told Monday morning that, in fact, we Kad the
support of the Attorney Generdl, We could expect that in the event of taking any
further steps, so hence, the decision then to proceed with the motion fbr recusal.

[emphasis added]

P.Oub 13

In response to the request by the respondents’ counsel for disclosire azbout the

THE ADJUDICATOR: Tthink that's fair in respect to the Attorney General, Td
like 1o know too. [ medn, right now it’s hanging in the air  What's it pbout?
Have you got something to file? Can you help me?

MR. GOVER: I ¢an indicate, and 1 would like to get some submissibns to
respond to other issues, but 1 can tell you, sir, that we've had communication with
coungel for the Minisiiy of the Attorney General, with counsel at_thel Lesal
Services Branch of the Minigtry of Community Safety and Correctional Services
that have taken us to the conclusion on Monday morning that, the supportl of the
Attornev General could be antieipated in the event of any further procesdings in
relation to this motion, and | put it on that basis. And I cap tell you quite frankly,
Mir. Adjudicator, that in the event that the motion for recusal — and I just say this
berause the issue has been raised.

1 don’t soy this in any way to manifest anv disrespect, far from it. Butin the event
of the motion for recnsal being dismissed, we expect to bring an application for

judicial yeview and we expect 1o have the Attorney General's support i doing
that,

[emphasis added]

3 transcript

Respondents’ counsel then raised various concerns about perceived and actual conflict of

ented various

The Adjudicator states at pages 24 and 25 of the transcript that he would fot get into the
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THE ADYUDICATOR: Mz Falconer, I'm gitting here as an adjudicstorjand 1
have this Notice of Motion to recuse me, I'm not going to get deeply inte your
position. Tm going to let Mr. Gover put his case before me I realize I'm
focusing on this Notice of Motion,

of me as to what I should do. Mr. Gover certainly will. And then after | hear
everybody and 1 read everything, I'm going to make 2 decision as to whether I'm
going to recuse myself ot not, and it’s proper or improper — | don™t care what
word you use - it has already been indicated thet if I say “no” that there isigoing
to be a judicial review

At the ¢nd of the day, both counsel will argue with me or place asgument E/E front

Sometimes you wonder whether that’s proper conduct or proper words o use
when you have & motion before you of this nature, but it has been said apd it's
there. In other words, Your Honour, if you don't recuse yourself, we're going to
have a judicial review. That's like telling a judge in a sriminal courtroom, 1Lve}1, if
you don’t give me a dismissal, T'm going to appeal your decision,

So I mean, Mr. Gover probably wants to put me in the picture as to just where he
is and he certainly tells me when he indicdtes that to me, but your comments are
on the record and I'm going to focus today on this Notice of Motion. And Mr.
Gover, 'm going to let him go through it and I'll make my dacision.

. U0BAULS

Mz, Gover chose to recuse himself from the argument of the recusal motion and

appointed alternate counsel fo conduct that motion. My, Thomas Curry ergued the fecusal motion

on November 10, 2008 zs well as this motion for 2 stay.

[23] On November 10, 2008 after hearing submissions, the Adjudicator declined to recuse

himself In his reasons, he was highly critical of the conduct of the Prosecutor. I
from his reasons:

(page 6) 1 found Mr. Gover’s comments to me as an adjudicator to bethighly
improper, These comments are particularly shocking since at the time they were
made T had not yet made a decision to voluntarily remove myself or not.

(page 8) The comnments to this Tribunal by Mr. Gover have absolutely, as far as 1
am concerned, no relevancy on this motion and you have to wonder why they
were made. 1I've been a judge for 33 years and, therefore, my association with the
Attorney General’s office have heen very limited but I can say this, that gver all
these years P've always found this Ministry to be fair and honourable and} to my
knowledge, not even a hint of any interference with a judicial officer.

er 10 excents
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(page ) Mr Gover even placed on the record names of a few tawyers who
expressed support for a judicial review. I£ this is in fact the case, it has pélitical
overtones and it is as close to political interference a8 you tan get.

(page 10) Irespectively submit that these comments considered in their ¢ tality
amounts to an attempt to pressure and to intimidate 4 judicial officer and that
would be so whether you're sitting in a courtroom, whether you'se before an
adjudicator, or presiding over an administrative tribunal

This Stay Motion

[24] Counsel foi the Commissioner in this motion for a stay raises three issues with respect to
perceived or actual biss. The first issue relates to comments made by the Adjudicator with
respect to another witness. The second is with respect to comments made by the Adjudicator
with respect to Commissioner Fantino, The third is with respect fo the critical comments made
about the conduct of the prosecution in the reasons for the Adjudicator refuging to recuse

himself.
[25] 1 turn to consider each of these three submissions.

Issue One — Evidence with Respeet to Another Witness

[26] A highly ranked officer agrecd to co-operate and provide evidence on behalf of the
tespondents in the abuse of process motion. Inadvertently, the officer produceda document to

the responderts’ counsel from another file This document was noticed by junior pounsel for the

respondents Tt was not actually reviewed by Mr Falconer. Quite properly, the inadvertent efror
with respect to disclosure of the document was disclosed by respondents’ counsel to the
Prosecutor and to the Adjudicator There was discussion on the record about how to resclve the
issues to enable the officer to testify without personal jeopardy. Mr. Gover un ertook that he
would not injtiate any proceedings with respect to this madvertent disclosure|but the police
authorities would not provide such an undertaking. The Adjudicator does express concern that

the anthorities were not more co-operative

[27] In my view the comments made by the Adjudicator must be'taken i context. The

comments express frustration with the position of the authotities in the circumstances, but do not
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express bias. 1 find that thers is no basis to conclude that the Adjudicator is biased in favonr of

one side ov the other based on any comments with respect to this witness or any suggestions |

about how any potential personal jeopardy for the witness could be overcome.

Issue Two = Commissioner Fantino

[28] 1 have carefully reviewed the evidence of Commissioner Fantino including the comments

made by the Adjudicator. I note that most of the comments were mads in the dbsence of the

Commissioner,

[29] Counsel for the respondents consent and agree that the Prosecutor may clarify during re-

examination, what, if anything transpired during the lunch howr with respect to

Exhibit 45 to

clear any cloud or pereeived cloud with respect to the evidence of Commissioner Rantino. In my

view this issue cap be adequately dealt with during the re-examination Thig sclution was

referred by the Adjudicator in his reasons in the recusal motion. 1 refer to page

0AB0NS,

1314 of those

1 took the view that I - rightly or wrongly, that it was & matter roperly dealt with
¥ P Y

rerexamination by Mr Gover afier Mr. Falconer had completed his
examination. 1took this approach in the interest of fairness and in accord +

CrOSs-
vith the

principle of natural justice No ruling was ever made by this adjudicator that

Commissioner Fantino comtaitied professional misconduct at any time, in

spite of

My, Gover's claim to the contrary, and if a ruling to this effect has been reported

in the media then i is an error.

[30] T my view, it was inappropriate to bring a motion prior to completion of the cross-

examination and re-examination of Commissionér Fantino.

[31] Inany proceeding, be it an administrative proceeding before a tribunal, or during a trial,

there are often perceived issues that arise during the proceeding that appear to have great impact.

However, once the evidence is completed and there is 2 full context, the perceivec

a non=issue, or much less important.

issue becomoes

{32] As a minimum, in my view, the Prosecutor should have allowed tTe evidence of

Commissjoner Fantino to have been completed before sceking any judicial remedy
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Standing

[33] Inany event, it is not clear to me that the Commissioner, not as & witness, b

id:12a DLV GOUR] Gly Jdaf ooed
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nt as Chief of

the disciplinary process for the Ontaro Provincial Police, has standing to bring & motion for a

stay of thig disciplinary proceeding

[34]

adjudicator when there is no right of appeal afforded in the Police Services Act, R
P 15 see Watson v. Catney (2007), 84 OR (3d) 374 (CA).

(35]

stay of the pelice disciplinary heating after a finding shat there had been an abu
The Chief then atiempted to initiate judicial review upon the merits of the abuse
Ontario Court of Appeal concluded that allowing the Chief of Police to judic)
decision of his delegate would undermine confidence in the police disciplinary pro
pare. 28-30 of the decision:

The Commissioner cannot seck judicial review of a substantive orderf made by an

S0 1990, ¢

In Watson v. Cattey, the Adjudicator appointed by the Chief of Polive fad granted a

Jt is, in my view, logical and consistent with the PSA that the Chief not grjoy a
right of appeal because the Chief is, in effect, the decision-maker — sometimes
personally and other times, as in this case, through the police officer he appoints
to be the hearing officer. In logic and in policy, if the Chief cannot challenge the
decision of his delegate by way of appeal, he should not be able to rpount a
similar attack through the vehicle of judicial review Such an attack “muid be
allowing that to be done indirectly which cannot be done directly”: see Memitoba
Chiropractars Assn, v. Alevizos, [2003] M J. No. 206, 177 Man R. {2d) 43
(CA), at para 28,

In addition, the absence of a right of appeal for the Chief, and rejestion of
standing for the Chief to challenge a decision of a hearing officer by [way of

judicial review, makes sense in light of the Chief’s pervasive role in the discipline

process. The Chief is the principal actor in this process — he may make a
complaint sbout the tonduct of one of his police officers (5.64(1 1)); ke shall
cause the complaint to be investigated (s.64(D)); he must determing if the
impugned conduct might constitute misconduet and, if it does, he mugt hold 2
hearing (s 64(7)); he designates the prosecutor at the hearing (s.64(8)); he|decides
whether to conduct a bearing himself or to authorize another police officer to
conduct on his behalf (s 64(7) and 76{1)); and he must take action againstp police
officer if misconduct is proven at the hearing (s.64(10) and 5. 68(1)).

se of provess.
decision. The
ally review a

ress, 1 refer to
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I, in the absence of an explicit appeal right, the Chief were granted a standing to
review his decision or, as in this case, the decision of a police offices he has
delegated to hold a hearing on his behalf, it could erode confidence -~ onithe part
of the police generally, though subject to discipline proceedings, and the public at

Jarge =~ in the independence and fairness of a disciplinary process
reflects principles of fairness and natural justice in that #t does not
Chief, who has control of virtually all aspects of the discipline process,
overtusn a decision he does not like by a bearing officer he appointed.
concedes that he cannot do this by way of appeal; in my view,
interpretation of the PSA, and considerations of principle and policy, p
identical attack grounded in judicial review.

low the
seek to
¢ Chief
proper
reciude an

:ihe PSA

¢

[36] The Adjudicator is the Commissioner’s delegate to conduct this disciplipary proceeding

Two previous Adjudicatars appointed by the Commissioner were disqualified] to conduct this

disciplinaty proceeding. One candidate may have been a witness in the abuse of process motion

The other Adjudicator recused himself as he had a very ¢lose connection to the Commissioner

who would be a witness in the abuse of process motion

f37] The Adjudicator, Leanotd Montgomery is 2 retived trial judge He

wag appointed as

Adjudicator in the Commissioner’s capacity as chief of pelice. The issue of stl:mc{ing is firther

complicated in this case as the Commissioner is a witness who is seeking equitable relief.

[38] A stay is an extraordinary discretionary remedy. In this case the stay is requested doring a

disciplinary heasing from which the Commissioner has no right to initiate judicial review Heisa

witness, Tt appears that bringing a tmotion to stay, at this very unusual point in the abuse of

process motion during the cross-examination of the Commissioner Fantino, may be an attempt 10

siregmvent the clear ruling and impact of the Watson v. Catney decision.

Issue Three — Conduet of prosecution

[39] Ia his reasons, the Adjudicator is highly critical of the Prosecutorjs conduct. The

Adjudicator interpreted the submissions of the Proseoutor as a threat to both
and fhe integrity of the proceeding An Adjudicator, like a judge, has the ob

his independence

jgation to control

the proceeding before him or her At times, conduct of counsel warrants criticism and censure

This appears to be such a case. Perhaps the Adjudicator overreacted, Perha;

simply called a spade a spade. On either view, I do not think the comments

5 he did not, and
of the Adjudicator

P.r0r0ls
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are evidence of bias. They are certainly evidence of strong criticism of the comin

the Prosecutor in ciroumstances that the Adjudicater found offensive.

[40] I note the Adjudicator is a former trial judge of some 33 years experience.

{ b4y

ants made by

Mr. Gover is

an experienced and respected counsel. A review of the transcripts reveals that the proceeding,

until this point in time, has been conducted by all with impeceable politeness and x¢

141]
anticipated in the near future. The prosecutor may decline to complete the mo

1 am confident, when cooler heads prevail, that the abuse motion can be
appoint alternate counsel Mr. Curry argued this metion. He, too, is a respecte
counsel and it is clear to me from his able submissions that he is fully informed

the case.

[42] To grant a stay, even if the remedy was available to the applicant, accomp

A full panel of the Divisional Court will not be in any better position than { an

PGt

complieted as

tion and may

d experienced

the issues in

ishes nothing.

1o assesa the

allegations of bias out of context, without & substantive ruling, at this very awkwatd and perhaps

inappropriate point in the proceedings In my view the Adiudicator has expressed

frustration and

concern but has not exhibited bias. The Adjudicator has not lost jurisdiction as suggested by Mr.

Curry. For all of these reasons, I conclude that the applicant has failed to meet thej three-pronged

requirements of section 4 of the Judicial Review Procedure Act justifying an order for a stay. [

conchide that it would not be approprizte for me to exercise my discretion to

requested in the circumstances of this case.

Cenclusion

ant the relief

[43] ‘The applicant’s motion for stay is therefore denied. The respondents’ request to quash

the stay is granted.

[44]
possible. The parties can then determine what course of copduct they wish

substantive ruling has been made on the abuse of pracess motion,

The abuse motion should be completed before the Adjudicator as soon as reasonably

o take once &

Pallruis
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[45] Counsel for the respondents has conceded that the applicant may seek to raise the issue of
bias before the Divisional Coutt following the completion of the abuse of process motion and

after receipt of the Adjudicator’s substantive reasons on that motiot.

[46] This congession does not of course admit the presence of any bias by the Adjudicator
now or later. As well, the respondents clearly have raised issues with jrespect to the
Commissioner’s standing to bring this motion. The respondents’ concession simply preserves the

applicant’s rights now into the future

[47] [ thank counsel for their cubmissions  If counsel are unable to agree of costs, counsel
shall exchange costs submissions within 30 days of the release of these reasons, and I would ask

that respondents’ counsel file cansolidated cost submissions with me.

e

" JANET WILSON J.

Date of Release: November 27, 2008
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